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Abstrak

Advokat merupakan satu-satunya penegak hukum yang dapat terlibat dalam
semua proses penegakan hukum. Advokat juga dapat bersinggungan dan
berkonflik dengan semua penegak hukum yang lain dalam proses
penegakan hukum. Oleh karena itu, harmonisasi advokat dengan penegak
hukum lainnya dalam proses penegakan hukum menjadi penting. Penelitian
ini bertujuan untuk mengetahui urgensi harmonisasi tersebut dan faktor-
faktor yang mempengaruhinya. Penelitian ini merupakan penelitian yuridis
normatif dengan menggunakan pendekatan perundang-undangan dan
pendekatan konseptual. Bahan hukum primer dan sekunder dikumpulkan
melalui studi kepustakaan dan dianalisis secara kualitatif. Hasil penelitian
ini menemukan bahwa harmonisasi advokat dan penegak hukum lainnya
dalam proses penegakan hukum sangat penting karena tanpa harmonisasi,
maka proses penegakan hukum tidak dapat berjalan dengan baik sehingga
merugikan kepentingan masyarakat yang sedang berperkara. Ada tiga
faktor yang memengaruhi harmonisasi advokat dengan penegak hukum
lainnya dalam proses penegakan hukum, yaitu faktor peraturan perundang-
undangan, faktor kewenangan, dan faktor kepentingan.
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INTRODUCTION

The law enforcement process cannot be separated from law enforcers because
the executors of law enforcement are law enforcers. In the law enforcement system
in Indonesia, the chess nation of law enforcement is known as the police,
prosecutors, judges, and advocates. However, there are also those who add
correctional institutions as law enforcement institutions. ! However, law
enforcement in this study is limited to police, prosecutors, judges and advocates.
Although advocates are not part of the state apparatus, their status as law enforcers
has been affirmed in Article 5 paragraph (1) of Law No. 18/2003 on Advocates
(Law No. 18/2003), which states, “Advocates have the status of law enforcers, free

and independent guaranteed by laws and regulations™.

Advocates are the only law enforcers authorized to be involved in all stages
of law enforcement. Advocates' existence in the law enforcement process can even
be in the opposite position. In a criminal case, an advocate can be the legal advisor
of the perpetrator or the legal advisor of the victim. Likewise, in a civil case, an
advocate can be the plaintiff's or defendant's attorney. Of course, this does not mean
that an advocate can be both the plaintiff's attorney and the defendant's attorney.
However, it means that two or more advocates are in opposing positions,

representing the interests of their clients as plaintiffs or defendants, respectively.

Advocates always intersect with other law enforcers in the law enforcement
process. In criminal cases, advocates can even intersect with all law enforcers. The
advocate's relationship with other law enforcers begins with the police when the
case is reported to the police. Then with the prosecutor when the case is transferred
to the prosecutor's office. And with the judge when the case is submitted to the
court. Only advocates can always be involved in all stages of law enforcement.
Meanwhile, other law enforcers can only be partially involved in accordance with

their authority.

! Erlangga Alif Mufti dan Ontran Sumantri Riyanto, “Peran Lembaga Pemasyarakatan
Dalam Upaya Rehabilitasi Narapidana Untuk Mengurangi Tingkat Residivis,” Al-Manhaj Jurnal
Hukum dan Pranata Sosial 5, no. 2 (2023): 2425-38, https://doi.org/10.37680/almanhaj.v5i2.4026.
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Basically, the law enforcement process has been regulated in sufficient detail
in procedural law, both in Law No. 8 of 1981 concerning the Criminal Procedure
Code (KUHAP), Herzien Inlandsch Reglement (HIR), Rechtreglement voor de
Buitengewesten (RBg), as well as in other laws and regulations. But in its
application, it still often causes conflicts, both conflicts between advocates and the
police, 2 conflicts between advocates and prosecutors,® and conflicts between
advocates and judges.* This certainly disrupts the harmonization of advocates with
other law enforcers in the law enforcement process, which results in the law
enforcement process cannot run properly, and ultimately cannot present a fair law

enforcement process.

According to Soerjono Soekanto, law enforcers have different positions and
roles. So that the various positions and roles may give birth to conflicts.®> If there is
a conflict between law enforcers, of course the law enforcement process will be
disrupted. Therefore, harmonization of law enforcement is needed in the law
enforcement process. According to the chairman of the Judicial Commission
(Komisi Yudisial), the success of law enforcement is highly dependent on the
substance of law, legal structure, legal culture, and law enforcement officials.
Therefore, law enforcers, such as police, prosecutors, judges, and advocates need

to synergize because they play an important role in law enforcement in Indonesia.®

Advocates and other law enforcers are an important part of the law
enforcement process, because it is law enforcers who carry out law enforcement.

However, conflicts between law enforcers disrupt the law enforcement process. In

2 Priska Sari Pratiwi, “Oknum Polisi Diduga Intervensi Perkara, Pengacara Ngamuk
Hamburkan Uang Rp. 40 Juta di Polsek Banyuwangi,” Kompas.com, 2023,
https://regional.kompas.com/read/2021/11/16/070850678/oknum-polisi-diduga-intervensi-perkara-
pengacara-ngamuk-hamburkan-uang-rp.

3 Andrian Supendi, “Konflik Jaksa dan Pengacara, Ormas ALIBI Angkat Suara,”
Cuplik.com, 2023, https://www.cuplik.com/read/17982/Konflik-Jaksa-dan-Pengacara,-Ormas-
ALIBI-Angkat-Suara.

4 Desca Lidya Natalia, “Pengacara Juliari Batubara Menilai Vonis Penuh Konflik
Kepentingan,” Antaranews.com, 2023, https://www.antaranews.com/berita/2345410/pengacara-
juliari-batubara-menilai-vonis-penuh-konflik-kepentingan.

5> Soerjono Soekanto, Faktor-faktor yang Mempengaruhi Penegakan Hukum (Jakarta:
Rajawali Grafindo Persada, 2012), 20-21.

® Yuni dan Festi, “Perlu Sinergi APH dan Advokat dalam Penegakan Hukum,” Komisi
Yudisial, 2023, https://komisiyudisial.go.id/frontend/news_detail/1156/perlu-sinergi-aph-dan-
advokat-dalam-penegakan-hukum.
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addition, the applicable procedural law in Indonesia is no longer in accordance with
the current situation and conditions. There are even law enforcement processes that
have not been regulated by law. So that law enforcers who are given the authority
as regulators, namely the Supreme Court, the Police, and the Attorney General's
Office often issue procedural laws that are considered detrimental to the interests

of advocates.

Several research discuss law enforcement in the law enforcement process.
First is the research by Ali Imron, titled “The Role and Position of the Four Pillars
in Law Enforcement Judges, Prosecutors, Police, and Advocates in Connection with
Law Enforcement in Corruption Cases”. Ali Imron's research focuses on the role
and behavior of law enforcers in solving corruption problems. The results of Ali
Imron's research show that the involvement of law enforcement officers in
corruption crimes greatly affects the creation of the rule of law.” Meanwhile, this
research focuses on finding the urgency of harmonizing advocates with other law

enforcers in the law enforcement process and the factors that influence it.

Second, Novriansuah and Syaiful Ahmad Dinar's research entitled “Analysis
of the Duties and Authorities of Law Enforcement Officials in Indonesia”.
Novriansyah and Syaiful Ahmad Dinar's research focused on analyzing the
authority of advocates who are not balanced with the authority of judges,
prosecutors and police. The results of Novriansyah and Syaiful Ahmad Dinar's
research concluded that if advocates are given equal authority with judges,
prosecutors and police, the law enforcement system will be better.® Novriansuah
and Syaiful Ahmad Dinar's research is different from this research which focuses
on finding the urgency of harmonizing advocates with other law enforcers in the

law enforcement process and the factors that influence it.

Third, Mohammad Fadhil’s research, “The Harmonization of Wiretapping

Regulations in Indonesia: Law Enforcement Perspective,” focuses on the

" Ali Imron, “Peran dan Kedudukan Empat Pilar dalam Penegakan Hukum Hakim Jaksa
Polisi serta Advocat Dihubungkan dengan Penegakan Hukum pada Kasus Korupsi,” Jurnal Surya
Kencana Dua: Dinamika Masalah Hukum dan Keadilan 6, no. 1 (2016): 83.

8 Novriansyah dan Syaiful Ahmad Dinar, “Analisis Tugas dan Kewenangan Aparat Penegak
Hukum di Indonesia,” Morality: Jurnal IImu Hukum 9, no. 1 (2023): 132-39.
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harmonization of the law enforcement system carried out by law enforcement
officers in various law enforcement agencies regarding wiretapping authority in
criminal law enforcement processes. The author found that there is still overlapping
authority regulated by law. Furthermore, the law does not yet regulate the

provisions for permits for wiretapping, which is a privacy right.®

Based on the description of the background of the problem above, it is
necessary to research the factors that influence the harmonization of advocates with

other law enforcers in the law enforcement process.

RESEARCH METHODS

This research is normative juridical research. The approaches used are
statutory approaches and conceptual approaches. The statutory approach and
conceptual approach are used to analyze legal materials qualitatively.'® The legal
materials used are primary and secondary legal materials. Primary legal materials
are authoritative, including KUHAP, HIR, RBg, and other laws and regulations
relating to law enforcement and law enforcement. While secondary legal materials
are in the form of legal scientific works in journals, reference books, theses,
dissertations, and other scientific works. The research begins by collecting legal
materials through literature studies, both conventional and electronic libraries
(digital library). All legal materials collected were then grouped according to the
subject matter, both physically and electronically. Furthermore, legal materials
were verified and analyzed qualitatively. The analysis results are then described

prescriptively by the prescriptive nature of legal science.

® Mohammad Fadhil, “The Harmonization of Wiretapping Regulations in Indonesia: Law
Enforcement Perspective,” Substantive Justice International Journal of Law 3, no. 2 (2020): 125—
46, https://doi.org/http://dx.doi.org/10.33096/substantivejustice.v3i2.75.

10 Burhan Bungin, Metodologi Penelitian Kualitatif: Aktualisasi Metodologis ke Arah Ragam
Varian Kontemporer (Depok: Rajawali Pers, 2017), 124,
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RESULT AND DISCUSSION

A. The Urgency of Harmonizing Advocates with Other Law Enforcement
Officers
The term harmonization comes from the Greek word harmonia which means

harmoniously bound. * Philosophically, the term harmony is interpreted as
cooperation between various factors in such a way as to produce a noble unity.*2
Meanwhile, the word harmonization is defined as the quality of two or more things
going well together and producing an attractive result; the process of making
systems or rules similar in different countries or organizations.

Rudolf Stammler argued that the concept and principles of fair law include
harmonization between the goals, objectives and interests of individuals with the
goals, objectives and interests of the general public.!* Harmonization in law
includes the adjustment of laws and regulations, government decisions, judges’
decisions, legal systems and legal principles to increase legal unity, legal certainty,
justice and equity, usefulness and clarity of law, without obscuring and sacrificing
legal pluralism if needed. Legal harmonization brings a very important perspective
as a necessity to be able to realize certainty, justice and benefits.*®

The harmonization of law is an essential tool to address the regulatory
challenges arising from globalization and the increase in international
commercial transactions. This phenomenon focuses on creating consistent legal
frameworks that reduce conflicts of laws and transaction costs while improving
legal certainty. The harmonization of law remains an evolving process, reflecting
global changes and the need to bridge legal divides that transcend territorial

boundaries. This phenomenon fosters normative integration and promotes

11 Hassan Shadily, Ensiklopedi Indonesia (Jakarta: Ichtiar Baru, 1983), 1262.

12 Suhartono, “Harmonisasi Peraturan Perundang-undangan dalam Pelaksanaan Anggaran
Belanja Negara,” (Universitas Indonesia, 2011), 94.

13 Oxford English Dictionary, “Harmonization,” Oxford Dictionaries, 2023,
https://mww.oxfordlearnersdictionaries.com/definition/english/harmonization.

14" Alsyam, Delfina Gusman, dan Didi Nazmi, “Pelaksanaan Peran Kantor Wilayah
Kementerian Hukum dan Ham Sumatera Barat Dalam Rangka Harmonisasi Peraturan Daerah
Provinsi Sumatera Barat Tahun 2019,” UIR Law Review 5, no. 2 (2021).

15 Endrik Safudin, Harmonisasi Hukum dalam Antinomi Hukum: Telaah Kritis atas
Penerapannya oleh Mahkamah Agung (Yogyakarta: Q-Media, 2021), 38-39.
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international cooperation,demonstrating that, despite its complexity, the pursuit
of legislative alignment is an indispensable path for global development.®

In the process of setting up legislation, harmonization is a required,
compulsory instrument to achieve the validity of a regulation so that the
implementation of the regulation still obeys its principles. Due to the fact that a
regulationmust not conflict with the relevant statutes, vertical harmonization is
required during the legislation process.” The principle of vertical harmonization
is to ensure that the regulation meets the mandate of the constitution while
horizontal harmonization is an attempt to standardize seemingly similar
provisions stated in several different regulations. The standardization is set so that
in its implementation, each regulation to some extend does not overlap resulting in
the emergence of legal uncertainty.In turn, this will lead to a disorder or
disparity regulatory regime.'®

The disharmony in the law has implications for legal uncertainty.® In the law
enforcement process, disharmony between advocates and other law enforcement
officials not only results in legal uncertainty but also hinders the process itself. In
the investigation process, for example, disharmony between advocates and
investigators can lead to protracted investigations. Similarly, in court proceedings
involving advocates and public prosecutors, who are often in conflict, the two
parties are often in conflict.

Essentially, the role of advocates as legal counsel for suspects or defendants is
almost the same as that of prosecutors as public prosecutors, namely, testing
criminal cases in court. However, their positions are opposite. While prosecutors
have the role of indicting and prosecuting defendants, advocates play the opposite
role: refuting the charges and demands submitted by the public prosecutor. Both

also have the authority to present evidence in court. The goal is to strengthen the

16 Emmanuel Guillermo Carrefio Bernal, “Harmonization of cross border contract law: Legal
solutions in a globalized world,” Journal of Policy and Society 2, no. 2 (2024): 1-11,
https://doi.org/https://doi.org/10.59400/jps2273.

1" K.A. Sudiarawan, P.E. Tanaya, dan B. Hermanto, “Discover the Legal Concept in the
Sociological Study,” Substantive Justice International Journal of Law 3, no. 1 (2020): 94-108,
https://doi.org/http://dx.doi.org/10.33096/sjijl.v3i1.69.

18 Fadhil, “The Harmonization of Wiretapping Regulations in Indonesia: Law Enforcement
Perspective.”

1 M. Hamdi et al, “The urgency of Harmonization of Central and Regional
LawsinthePerspective of Constitutional Law,” luridica Pancasila 1, no. 3 (2025): 146-53.
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arguments presented, namely the arguments outlined by the public prosecutor in the
indictment and charges, and the arguments outlined by advocates as legal counsel
for the defendant in their exceptions and defense.

The often-conflicting positions of advocates and other law enforcement
officials in the law enforcement process do not necessarily mean their relationship
must be antagonistic and conflicting. The relationship between advocates and
public prosecutors must remain cordial. The law enforcement process is
fundamentally about verifying the truth of a legal event, not creating conflict
between law enforcement officials. Therefore, the relationship between advocates
and other law enforcement officials in the law enforcement process must remain
harmonious. If advocates and other law enforcers are in conflict with each other,
the law enforcement process will not be able to provide justice to the parties
involved in the case. Harmonization of advocates with other law enforcers in the
law enforcement process is needed to be able to realize a fair law enforcement
process (fairness).

Soerjono Soekanto emphasized the importance of behavior of law
enforcement officers in conducting law enforcement.?° In fact, the relationship
between advocates and other law enforcement officials is often strained during the
law enforcement process. This includes advocates and investigators during
investigations, advocates and prosecutors during prosecutions, and even advocates
and judges during court hearings. This strained relationship ultimately disrupts the
law enforcement process. Consequently, procedural violations often occur during
the law enforcement process. This is undoubtedly detrimental to the public involved
in litigation. There are several factors that encourage disharmonious relations
between advocates and law enforcers in the law enforcement process. One of them

is because of sectoral ego.

The high sectoral ego and intersection of authority are still obstacles in the

harmonization process.?! The function of legal harmonization is to prevent and

20 Feby Milenia yahya Krisna Putri et al., “Thinking the Future Potential of Artificial
Intelligence in Law Enforcement,” Perspektif Hukum 24, no. 2 (2024): 269-94,
https://doi.org/https://doi.org/10.30649/ph.v24i2.319.

2L padma Widyantari dan Adi Sulistiyono, “Pelaksanaan Harmonisasi Rancangan Undang-
Undang Perlindungan Data Pribadi (RUU PDP),” Jurnal Privat Law 8, no. 1 (2020): 102.
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overcome legal disharmony.?? Harmonization of law is directly proportional to the
harmonization of law enforcement. Because law enforcement is the executor of law
enforcement. If law enforcement is influenced by its own legal factors, law
enforcement factors, factors of means or facilities supporting law enforcement,
community factors, and cultural factors,?® then there are three factors that affect the
harmonization of advocates and other law enforcers in the law enforcement process,

namely statutory factors, authority factors, and interest factors.

B. Statutory Factor

Statutory is one of the factors that influence the harmonization of advocates
with other law enforcers in the law enforcement process.?* Leaning on Soerjono
Soekanto's opinion, 2 laws and regulations can affect the harmonization of

advocates and other law enforcers due to the following matters:
a. Law enforcers do not heed the principle of the applicability of the law;
b. There are differences in legal interpretation among law enforcers;

c. The absence of implementing regulations from the law or procedural law has

not regulated.

First, law enforcers do not heed the principle of the applicability of the law. In
the law enforcement process, law enforcers often do not heed the principle of the
applicability of the law. The principle of the applicability of law that is often
ignored by law enforcers in the law enforcement process is the principle of
preference consisting of the principle of lex specialis derogat legi generali, the
principle of lex posterior derogat legi priori, and the principle of lex superior
derogat legi inferiori.?® The principle of lex specialis derogat legi generali provides

a rule that regulations that regulate specifically override regulations that regulate

22 Kusnu Goesniadhie, Harmonisasi Sistem Hukum: Mewujudkan Tata Pemerintahan Yang
Baik (Malang: Nasa Media, 2020), 11.

23 Soekanto, Faktor-faktor yang Mempengaruhi Penegakan Hukum, 5.

2 Mohammad Zamroni dan M. Tauchid Noor, “Harmonisasi Jaksa dan Advokat dalam
Proses Penegakan Hukum” (Surabaya, 2023), 22—23.

% Soekanto, Faktor-faktor yang Mempengaruhi Penegakan Hukum, 17-18.

26 Shinta Agustina, “Implementasi Asas Lex Specialis Derogat Legi Genarali dalam Sistem
Hukum Peradilan Pidana,” MMH 44, no. 4 (2015): 503-10.
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generally. Meanwhile, the principle of lex posterior derogat legi priori provides a
rule that new regulations override old regulations. Meanwhile, the principle of lex
superior derogat legi inferiori provides a rule that hierarchically higher regulations

override lower regulations.

The principle of lex specialis derogat legi generali is often debated by
advocates and other law enforcers in law enforcement practice. This is also
triggered by differences in interpreting statutory provisions. The disregard of the
principle of lex specialis derogat legi generali can be seen in applying the provisions
of Article 310 of Law No. 17 of 2023 on Health (Law No. 17/2023). Article 310 of
Law No. 17/2023 states, “In the event that a Medical Personnel or Health Personnel
is suspected of committing an error in carrying out their profession that causes harm
to the Patient, disputes arising from the error shall first be resolved through
alternative dispute resolution outside the court”. The above provision actually
already exists in the old health law, namely Law No. 36/2009 on Health (Law No.
36/2009). Article 29 of Law No. 36/2009 states, “In the event that health workers
are suspected of committing negligence in carrying out their profession, the

negligence must first be resolved through mediation”.

Some of the above provisions are lex specialis of medical dispute resolution
arrangements. Therefore, medical disputes should first be resolved through
mediation or out-of-court dispute resolution. But the fact is that law enforcers such
as police, prosecutors, and judges never heed them. Often medical disputes are
directly prosecuted without going through mediation or out-of-court dispute
resolution.?” One of them is a medical dispute that occurred in Manado. Although
in the end the defendant, who is a doctor, was acquitted by the Supreme Court, the
law enforcement process that has been carried out has led to detention without going
through mediation procedures. The detention that has been carried out against

doctors is a violation of legal principles.?®

27 Sugiyarto, “Dituding Lakukan Malpraktik, Dokter RS Baptis Kediri Dilaporkan ke Polisi,”
Tribun ~ News, 2016, https://www.tribunnews.com/regional/2016/01/09/dituding-lakukan-
malapraktik-dokter-rs-baptis-kediri-dilaporkan-ke-polisi.

2 Muchamad Nafi, “Cukup Berbelit, Dokter Ayu Akhirnya Bebas,” Tempo.co, 2023,
https://nasional.tempo.co/read/552246/cukup-berbelit-dokter-ayu-akhirnya-bebas.
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Second, differences in legal interpretation. Differences in interpretation are
common between advocates and other law enforcers in law enforcement practices,
both on clear statutory norms, especially on unclear statutory norms. Differences in
interpretation of clear statutory norms can be seen in the practice of legal remedies
against acquittals. Article 67 of KUHAP states, “The defendant or public prosecutor
has the right to appeal against a decision of the court of first instance except for
acquittal, release from all legal charges concerning issues of inaccurate application
of the law and court decisions in a speedy trial”. Furthermore, Article 244 of
KUHAP states, “Against criminal case decisions rendered at the final level by a
court other than the Supreme Court, the defendant or public prosecutor may file a

request for cassation to the Supreme Court except for acquittals”.

The provisions of Articles 67 and 244 of KUHAP clearly regulate the exclusion
of legal remedies against acquittals. If interpreted literally or textually,?® then an
acquittal verdict cannot be appealed or cassated. However, in reality, in the practice
of law enforcement, the prosecutor as the public prosecutor often files a cassation
appeal against an acquittal (vrijspraak) on the grounds that the verdict is not pure
acquittal. The terms pure acquittal and impure acquittal used by the public
prosecutor are of course subjective and do not provide legal certainty. Moreover,
the judge's verdict did not use the terms pure acquittal and impure acquittal.
However, the legal remedy taken by the public prosecutor was accepted by the
Supreme Court, as recorded in decision No. 275 K/Pid/1983 dated December 10,
1983.

The advocate as the defendant's legal counsel viewed that the legal remedy
against the acquittal decision made by the public prosecutor and accepted by the
Supreme Court, in addition to harming the defendant, also did not provide legal
certainty. The problem of differences in interpretation was then submitted for
judicial review to the Constitutional Court by a defendant who had been acquitted
in the Lubuk Sikaping District Court. Despite the dissenting opinion, the
Constitutional Court in Case No. 114/PUU-X/2012 dated March 28, 2013 held the

29 Mohammad Zamroni, “Penafsiran Kontrak dalam Perspektif Hermeneutik,” Yuridika 31,
no. 3 (2016): 521-43.
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view that cassation appeal against acquittal has been accepted and implemented in
the practice of law enforcement. Therefore, the phrase “except for acquittals” in
Article 244 of KUHAP was declared contrary to the 1945 Constitution of the
Republic of Indonesia and has no binding legal force. This means that acquittals
can be appealed in cassation. The Constitutional Court's decision also provides a
basis for public prosecutors to file cassation appeals against acquittals without the
need to use the term acquittal.

Differences in legal interpretation between advocates and other law enforcers
on unclear norms of legislation are certainly more common.® One of them is the
provision of Article 21 paragraph (1) of KUHAP which states, “Detention or
continued detention is ordered for a suspect or defendant who is strongly suspected
of committing a criminal offense based on sufficient evidence, in the event that
there are circumstances that raise concerns that the suspect or defendant will escape,
damage or eliminate evidence and or repeat the criminal offense”. The phrase “there
are circumstances that raise concerns that the suspect or defendant will escape,
damage or eliminate evidence and or repeat a criminal offense” contains ambiguity
and is subjective, so law enforcers can interpret as they wish. In law enforcement
practice, this vague provision on detention often leads to conflicts between

advocates and other law enforcers.3!

Law enforcers representing government institutions, namely the police,
prosecutors and judges are indeed given discretionary authority to overcome
specific problems that arise in the administration of government, especially when
laws and regulations are unclear, incomplete or ambiguous. 32 But the
interpretations made by police, prosecutors and judges are often different from
those of advocates. So that the differences in interpretation that occur between
advocates and other law enforcers in the law enforcement process interfere with the
law enforcement process. In the practice of law enforcement, this difference in

interpretation also has the potential to give birth to unprofessional and corrupt law

30 Zamroni dan Noor, “Harmonisasi Jaksa dan Advokat dalam Proses Penegakan Hukum,”
26.

81 Zamroni dan Noor, 39.

32 Tugimin Supriyadi et al., “Wewenang Polisi Dalam Menagakkan Hukum,” Jurnal
Administrasi Negara 2, no. 4 (2024): 204-10.
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enforcement actions. Corruption among law enforcers is done through bribery

between advocates and other law enforcers.®?

Third, the absence of implementing regulations from the law or procedural law
has not regulated. Basically, laws and regulations can only be made by state
institutions that have the authority to form laws (rechtsvorming), 3 including
implementing regulations. However, state institutions are also regulators, so they
are given the authority to make laws and regulations. This is confirmed in Article 8
paragraph (1) of Law No. 11/2011 on the Formation of Legislation (Law No.
12/2011) which states that laws and regulations include regulations stipulated,
among others, by the Supreme Court, agencies, institutions, or commissions of the

same level established by law.

The Supreme Court, the Police Force and the Public Prosecutor's Office are
state institutions, so they have the authority to make laws and regulations. In
addition to being regulated in Law No. 12/2011, the authority of the Supreme Court,
the Police and the Public Prosecutor's Office is also affirmed in laws that
specifically regulate the institutions of the Supreme Court, the Police and the Public
Prosecutor's Office. This authority is regulated in Article 79 of Law No. 14/1985
on the Supreme Court (Law No. 14/1985) which states, “The Supreme Court may
further regulate matters necessary for the smooth administration of justice if there
are matters that have not been sufficiently regulated in this Law”. Thus, the
Supreme Court has the authority to make laws and regulations relating to the
implementation of law enforcement in judicial institutions. The same applies to the
police and the prosecutor's office. Meanwhile, Indonesian Advocates Association
(Peradi), although declared by the Constitutional Court as a state organ,® is not

given the authority to make laws and regulations.

33 Ahmad Faiz Ibnu Sani, “Mahfud MD Beberkan Contoh Perilaku Korup Aparat Penegak
Hukum,” Kumparan.com, 2023, https://kumparan.com/irsan-arief/upaya-hukum-kasasi-terhadap-
putusan-bebas-pasca-putusan-mahkamah-konstitusi-lwQmFRXFKh7/2.

3 Maria Farida Indrati Soeprapto, Ilmu Perundang-Undangan: Dasar-Dasar
Pembentukannya (Yogyakarta: Kanisius, 1998), 54.

% Daniel Romi Sihombing, “The Indonesian Advocates Association As a Constitutional
State Organ,” Jurnal Pembaharuan Hukum 11, no. 2 (2024): 315-32.
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Implementing regulations and procedural laws are often not issued or issued
late in Indonesian constitutional practice, so relevant institutions - including the
Supreme Court, police and prosecutors - then make their own implementing
regulations and/or procedural laws to regulate the technical implementation of the
law. In the practice of law enforcement, the existence of regulations made by law
enforcement agencies often disrupts the harmonization of advocates with other law
enforcers. This can be seen in the decision of the Constitutional Court No. 92/PUU-
XV/2017 dated March 20, 2018, which was submitted by an advocate who felt
hindered by technical regulations made by law enforcement, so that he could not
carry out his profession in accordance with the provisions of Article 69 and Article
70 paragraph (1) of KUHAP.

Article 69 of KUHAP states, “Legal counsel has the right to contact the suspect
from the time of arrest or detention at all levels of examination according to the
procedures specified in this law”. Furthermore, Article 70 paragraph (1) of KUHAP
states, “Legal counsel has the right to contact and speak with the suspect at every

level of examination and at any time for the purpose of defending his case”.

The provisions of Article 69 and Article 70 paragraph (1) of KUHAP above
expressly regulate that the advocate as legal counsel can contact his client who is a
suspect at any time for the purpose of defending his case. However, other law
enforcement agencies that detain suspects or defendants make internal regulations
on how to contact suspects or defendants who are in detention. As a result,
advocates are hindered by these internal regulations, so they cannot freely contact
their clients. This view of the Constitutional Court also confirms the existence of

problems in applying statutory norms.

C. The Authority Factor
The term authority is defined as the power to influence or command thought,
opinion, or behavior.3® According to Alan Renwick and lan Swinburn, authority is

linked to respect, which creates legitimacy and, therefore, leads to power.?*’

S6 Merriam-Webster Dictionary, “Authority,” Merriam-Wesbter, 2023,
https://mww.merriam-webster.com/dictionary/authority.
37 Alan Renwick dan Ian Swinburn, “Power and Authority,” Hyphen 7, no. 2 (1992): 67-78.
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Therefore, McMahon argues that authority cannot be separated from the question
of power sharing. *® Max Weber divides authority into three types, namely
traditional, legal-rational, and charismatic.3® According to Stout, authority as
coming from administrative law. Authority as part of the law of government
organization in the form of rules relating to the acquisition and use of government
authority in public law.*° The authority referred to in this research is legal-rational
authority based on the rule of law.

Basically, all law enforcers, including police, prosecutors, judges and
advocates, have the authority granted by law. However, there are considerable
differences between the authority of the police, prosecutors and judges and the
authority of advocates, especially in the law enforcement process. The authority of
the police as investigators in the law enforcement process includes: a. Conducting
investigations into criminal cases; b. Receiving reports or complaints of criminal
cases; ¢. Ordering to stop and checking the identification of suspects; d. Taking
fingerprints of suspects; e. Summoning people, either as witnesses, experts, or
suspects for examination; f. Bringing in experts for the sake of explaining an
offence. Bringing in experts for the sake of illuminating a criminal offence; g.
Stopping the investigation of a criminal case where sufficient evidence is not found;
h. To arrest a suspect; i. To detain a suspect; j. To transfer the type of detention of
a suspect; k. Conduct searches of a person, house or certain places; I. To confiscate
evidence of criminal cases; m. To open, examine and confiscate letters. To open,

examine and confiscate letters sent by post.

The authority of the prosecutor as a public prosecutor in the law enforcement
process includes: a. Receiving and examining investigation case files from
investigators; b. Conducting pre-prosecution of cases submitted by investigators; c.
Making indictments in criminal cases; d. Submitting criminal cases received from
investigators to the court; e. Prosecuting defendants in court; f. Closing cases

submitted to him in the interest of the interests of justice; g. Implementing the

38 McMahon, Authority and Democracy: A General Theory of Government and Management
(Princenton: Princenton University Press, 2017), 25.

39 Renwick dan Swinburn, “Power and Authority,” 69.

40 H.D. Stout, De Betekenissen van de Wet: Theoritisch-Kritische Beschouwingen over het
Principe van Wetmatigheid van Bestuur (Zwolle: W.E.J. Tjeenk Willink, 1994), 102.
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judge's decision or judge's determination; h. Detain suspects who investigators have
handed over; i. Transfer the type of detention of suspects who have been handed
over by investigators. The powers frequently abused by public prosecutors are the
authority to detain and the authority to file charges. The authority to detain often
opens up opportunities for arbitrary action, just as the authority to determine

sentence lengths opens up opportunities for the trading of prison sentences or fines.

The authority of judges as a representation of the judiciary in law enforcement,
among others: a. To hear, examine, decide and settle cases, whether civil, criminal
or administrative; b. Detain the defendant; c. Transfer the type of detention of the
defendant; d. Examine and decide on pretrial proceedings. Examine and decide on
pretrial proceedings. Judges have independence in conducting examinations and
deciding cases. Judges cannot be influenced by anyone, including the leadership of
the judicial institution. However, judges must also not be influenced by their own
interests. In examining and deciding cases, judges must always adhere to the

interests of justice.

Meanwhile, the authority of advocates as law enforcers in the law enforcement
process includes: a. Providing legal services both inside and outside the court; b.
Issuing opinions or statements in defense of cases in court; c. Carrying out their
professional duties to defend the interests of clients; d. Requesting information,
data, and other documents from government agencies and other parties for the
benefit of clients; e. Contacting and speaking with suspects in criminal cases; f.
Request a copy of the minutes of examination of a criminal case; g. Send a letter to
the suspect and receive a letter from the suspect. In general, advocates do not have
coercive powers like investigators, prosecutors, and judges. However, this does not
mean advocates are immune from corruption. Corruption by other law enforcement

officers is often influenced by advocates.

If we look at the authority of law enforcers mentioned above, the authority of
the police, prosecutors and judges The authority of advocates in the law

enforcement process is not comparable and even unbalanced when compared to the
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authority possessed by other law enforcers.** The authority of the police,
prosecutors and judges seems superior to the authority of advocates. So that the
police, prosecutors and judges are more powerful in the law enforcement process
than advocates. In relation to detention, for example, police, prosecutors and judges
have absolute authority to detain or not detain suspects. Detention authority is also
only sufficiently based on the subjective reasons of the police, prosecutors and
judges. Advocates, on the other hand, do not have the authority to refuse or give
consideration to detention. Advocates can only surrender to the detention made by
the police, prosecutors and judges. Even if they file a pretrial appeal, they will

certainly lose if the detention is in accordance with existing procedures.*?

The unbalanced authority of the police, prosecutors, judges and advocates
often disrupts the harmonization of advocates with the police, prosecutors and
judges. In relation to detention, for example, police, prosecutors and judges
consider that they have absolute authority to detain or not detain suspects based
only on subjective reasons. Detention authority by law enforcers other than
advocates is also often carried out arbitrarily.*> Meanwhile, advocates consider the
subjective reasons used by the police, prosecutors and judges do not have a clear
measure, thus harming the interests of advocate clients. The authority of advocates
who are not equal to other law enforcers will be difficult to create a better law

enforcement system.**

D. Interest Factor

Law enforcers certainly each have an interest in law enforcement. The interests
of the police, prosecutors and judges may be different from those of advocates. In
the matter of detaining a suspect or defendant, for example, the police, prosecutors

and judges may detain a suspect or defendant in the interest of a smooth law

41 Novriansyah dan Dinar, “Analisis Tugas dan Kewenangan Aparat Penegak Hukum di
Indonesia.”

42 Zamroni dan Noor, “Harmonisasi Jaksa dan Advokat dalam Proses Penegakan Hukum,”
28-29.

43 Ramsen Marpaung dan Tristam Pascal Moeliono, “Perbandingan Hukum antara Prinsip
Habeas Corpus dalam Sistem Hukum Pidana Inggris dengan Praperadilan dalam Sistem Peradilan
Pidana Indonesia,” Wawasan Yuridika 5, no. 2 (2021): 224-48.

4 Novriansyah dan Dinar, “Analisis Tugas dan Kewenangan Aparat Penegak Hukum di
Indonesia.”
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enforcement process. On the other hand, the advocate who accompanies the suspect
or defendant also has an interest that the suspect or defendant is not detained during
the law enforcement process. On the other hand, the police, prosecutors and judges
may also not detain a suspect or defendant because they consider the suspect or
defendant to be cooperative. On the other hand, advocates who assist victims have
an interest in having the suspect or defendant detained during the law enforcement

process.

The different interests of the police, prosecutors and judges with advocates can
certainly affect harmonization among law enforcers in the law enforcement process.
In the practice of law enforcement, the interests of law enforcers are not only related
to the interests of law enforcement, but also often colored by the personal interests
of law enforcers.*® This is not only a result of the existence of absolute authority,
but also due to the existence of unclear and multi-interpretation laws and
regulations. So that law enforcers can use their authority for personal gain.
Ambiguous legal norms often create loopholes for law enforcers to take arbitrary

action and open up opportunities for corrupt acts.

The authority of the police as investigators to make someone a suspect, for
example, or the authority of the police as investigators and prosecutors to detain or
not detain a suspect. Or the authority of the judge to decide whether the defendant
is guilty or not guilty. In the practice of law enforcement, the absolute authorities
granted by the law often give birth to corruptive behaviour, both bribery and

gratuities. This can be seen in several corruption cases involving law enforcers.

Some cases of legal violations — especially corruption — which were actually
carried out by law enforcers include corruption case verdict No. 92/Pid.Sus-
TPK/2019/PN.Smg. involving a prosecutor, corruption case verdict No.
66/Pid.Sus-TPK/2021/PN Jkt.Pst. involving the police, corruption case verdict No.
66/Pid.Sus-TPK/2022/PN.Sby. involving a judge, and corruption case verdict No.
84/Pid.Sus-TPK/2022/PN.Shy. involving a judge. 84/Pid.Sus-

45 Angel Nikhio, Cindy Sekarwati Amalia, dan Zain Irawan, “Penegakan hukum di
Indonesia: Peran Pemerintah dalam Mewujudkannya,” Indigenous Knowledge 2, no. 6 (2023): 414—
23.
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TPK/2023/PN.JKkt.Pst. involving advocates shows that the interests of law enforcers
are not only related to the fulfilment of law enforcement procedures but also the
personal interests of law enforcers in order to gain benefits. Therefore, the interest
factors that can affect the harmonization of advocates with other law enforcers can
be in the form of law enforcement interests, as well as the personal interests of law

enforcers.

Interest factors, both law enforcement interests and the personal interests of
law enforcers can affect the harmonization of advocates and other law enforcers in
the law enforcement process. The existence of interest factors, especially personal
interests, is not only a violation of the law but also detrimental to the justice-
seeking public and cannot present a fair law enforcement process. This factor is
what triggers legal violations committed by law enforcers, namely by violating the
law enforcement process which should be carried out properly. The primary
interest in law enforcement should be the interests of law enforcement itself, or the
interest in upholding law and justice. However, the reality is that the most pressing
interest is often the personal interest of profit. As a result, many law enforcement

officials, who should be enforcing the law, end up breaking the law.

CONCLUSION

Harmonization of advocates with other law enforcers in the law enforcement
process is needed to be able to realize a fair law enforcement process (fairness).
There are three factors that affect the harmonization of advocates with other law
enforcers, namely statutory factors, authority factors, and interest factors. Statutory
factors include law enforcement not heeding the principles of law, the existence of
unclear statutory norms, and the absence of implementing regulations or procedural
laws that have not yet been regulated. The authority factor, among others, occurs
because of the unbalanced authority between advocates and other law enforcers.
The interest factor, among others, occurs due to differences in the interests of law
enforcers, both for the sake of law enforcement as well as the personal interests of

law enforcers.
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